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PART I -        THE FACTS

1. On April 3, 1998, The Honourable Mr. Justice Bastarache granted the Evangelical

Fellowship of Canada (“EFC”) leave to intervene in this appeal.  The EFC accepts the facts

as stated in the Facta of the appellant and respondent.



-  2 -

PART II -        POINTS IN ISSUE

2. The EFC will make submissions on the following issues:

(a) This Court’s decision in Montreal Tramways v. Léveillé provides a clear basis
upon which to permit Ryan Dobson to seek recovery for his injuries.  To deny
Ryan Dobson recovery solely on the basis of the identity of the tortfeasor would
be to inject an arbitrary exclusionary rule into the field of tort law governing
compensation for injuries suffered in motor vehicle accidents;

(b) This Court should not accede to the request of the appellant to create a legal10
fiction that at law the pregnant mother and her unborn child are a unity; and,

(c) This is a case about negligent driving of an automobile.  Concerns about any
future liability which might attach to other conduct by a pregnant mother which
might injure her unborn child are not relevant to establishing a duty of care with
respect to driving.
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PART III -        ARGUMENT

FIRST       ISSUE       :    This Court’s decision in Montreal Tramways v. Léveillé provides a
clear basis upon which to permit Ryan Dobson to seek recovery
for his injuries.  To deny Ryan Dobson recovery solely on the basis
of the identity of the tortfeasor would be to inject an arbitrary
exclusionary rule into the field of tort law governing compensation
for injuries suffered in motor vehicle accidents.

3. The EFC agrees with the holding of the New Brunswick Court of Appeal that “…the10
narrow issue here concerns pre-natal injuries received by a child as a result of a mother’s

negligent driving of her motor vehicle and not injuries occasioned as a result of a mother’s

lifestyle choices.”   This Court’s decision in Montreal Tramways v. Léveillé establishes a

clear basis upon which to permit Ryan Dobson to seek recovery for damages sustained

while in utero caused by the negligent driving of a motor vehicle.  Whether Ryan’s injuries

were caused by the negligent driving of his mother, or by the negligent driving of a third

party, should be irrelevant to Ryan’s ability to recover for injuries suffered.  The injuries to

Ryan are just as real if caused by a third party or by the mother.  As stated by this Court in

Montreal Tramways:

“If a right of action be denied to the child it will be compelled, without any fault on its20
part, to go through life carrying the seal of another’s fault and bearing a very heavy
burden of infirmity and inconvenience without any compensation therefor.  To my
mind it is but natural justice that a child, if born alive and viable, should be allowed to
maintain an action in the courts for injuries wrongfully committed upon its person while
in the womb of its mother.”

Montreal Tramways v. Léveillé, [1933] S.C.R. 456, per Lamont, J. at p.464

Court of Appeal Reasons, Appellant’s Record, p.50

4. A pregnant woman who negligently drives an automobile will be liable for injuries caused

by her negligent act to the occupants of any car which she hits, as well as to the passengers

in the car which she drives.  Sufficient proximity and foreseeability exist to permit such30
persons to recover against the pregnant woman for injuries caused by her negligent driving.

 The child in utero stands in no different position, as recognized by this Court in the

Montreal Tramways case.  To deprive the child when born alive of the opportunity to
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recover damages from his mother (or as is the real case, from her insurer) would subject

the child’s right of recovery to the wheel of chance – a child’s injuries would be

compensable if the car was driven by a third party, but not if driven by the mother.  The

EFC respectfully submits that this is hardly a principled basis upon which to decide issues

of compensation for injuries suffered in a motor vehicle accident.

5. Adherence to the principle established by this Court in the Montreal Tramways case that a

child can recover damages for prenatal injuries caused in a traffic accident is sufficient to

dispose of this case.  This case does not involve a major change in the common law.  In

fact, this Court’s dismissal of the appeal will not involve changing the law at all, merely

applying the existing principle of the Montreal Tramways case to the particular facts of this10

case in which the allegedly negligent driver happened to be the plaintiff’s mother, and not a

third party.

SECOND       ISSUE    This Court should not accede to the request of the appellant to
create a legal fiction that at law the pregnant mother and her
unborn child are a unity.

(a) The Legal Fiction of the Unity of Mother and Child

6. The appellant, in effect, calls upon this Court to reject the rationale which led to its decision

in the Montreal Tramways case and substitute, instead, a legal fiction that for the purposes

of the law the pregnant mother and her unborn child should be regarded as one.  In so

doing, the Appellant appears to draw upon the language of the New Brunswick Court of20
Appeal and the learned motions court judge which may suggest that the plaintiff, while still

in utero, is at law part of his mother:  “The Judge accepted, as do we, that , at the time of

the accident, Ryan Dobson ‘did not exist as a person and in law was part of the defendant

mother.’ ”  Drawing upon this legal characterization of the relationship between the

pregnant mother and her unborn child, the appellant argues that the unity of the pregnant

mother and her unborn child prevents the law from treating a mother as someone who owes

a duty of care to her child because that would mean that she would then owe a duty of care

to herself.

Appeal Reasons, Appellant’s Record, p.50
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7. As the EFC submitted in the Winnipeg Child and Family Services case, the “born alive”

rule, which does not regard an unborn child as a “legal person” for the purposes of

asserting a legal cause of action until the child is “born alive”, is founded on out-dated

science and, consequently, is bad law.  The appellant seeks to take the outdated notions

underpinning the “born alive” rule and stretch them further to have the law regard the

pregnant mother and the unborn child as one.

(b) The Necessary Starting Point of Legal Analysis: the Facts

8. The EFC submits that the starting point of any legal analysis must be factual: as a matter of

empirical evidence is the unborn child identical to or distinct from its mother?  That the

unborn child depends on its mother for sustenance (both before and after birth) goes10
without saying.  The real question, the EFC submits, is whether an unborn child can suffer

an injury distinct from, or different in kind or degree from, any injury suffered by its

mother.  On several occasions this Court has suggested that an analysis of legal issues

relating to an unborn child can take place without considering biological facts.  For

example, in Tremblay v. Daigle this Court stated:

“The Court is not required to enter the philosophical and theological debates about
whether or not a fetus is a person, but, rather, to answer the legal question of whether
the Quebec legislature has accorded the fetus personhood.  Metaphysical arguments
may be relevant but they are not the primary focus of inquiry.  Nor are scientific
arguments about the biological status of a fetus determinative in our inquiry.  The task20
of properly classifying a fetus in law and in science are different pursuits.  Ascribing
personhood to a fetus in law is a fundamentally normative task.” (emphasis added)

Or, as put by the majority of this Court in the Winnipeg Child and Family Services case: 

“… the issue is not one of biological status, nor indeed spiritual status, but of legal status.”

Daigle v. Tremblay, [1989] 2 S.C.R. 530, at pp.552-3

Winnipeg Child and Family Services (Northwest Area) v. G. (D.F.), [1997] 3
S.C.R. 925, at pp.937-8, para.12

9. While the EFC acknowledges that a scientific and a legal inquiry are not identical in method

or object, it respectfully submits that if a legal inquiry does not take as its starting point the

known scientific facts about the characteristics of a thing, entity or being, any resulting30
legal analysis is irreparably flawed.  The law is empty unless it is informed by the social,
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cultural, scientific and philosophical contexts in which it operates.  Most importantly, the

law must draw upon the known facts about the physical universe.  The factual starting

point for any legal inquiry must correspond to our empirically-observed information about

anything or any being, otherwise the law is not grounded in reality.  If, for example, a trial

judge ignored expert evidence on the physiology of the human heart and made findings of

fact inconsistent with the current medical understanding of the heart, an appeal court would

have no difficulty in overturning the trial judge for having committed a “palpable and

overriding error”.  The situation should be no different where a court faces the question of

whether an external trauma may distinctly injure a child in utero. 

10. As persuasively demonstrated by Clark Forsythe in his seminal article, it was the primitive10
state of medical knowledge about the fetus in the 1500 and 1600’s that prompted the courts

to fashion the “born alive” rule.  Today medical science offers the courts a wealth of

information on the physiology of the unborn child.  The EFC submits that the law must

draw upon and grow in step with this new body of medical knowledge, otherwise it risks

creating a “legal fiction” which Professor Lon Fuller described in the following language:

“Probably no lawyer would deny that judges and writers on legal topics frequently
make statements they know to be false. These statements are called “fictions”.

As the following review of the medical literature will show, for a court to adopt a legal rule

which fails to distinguish an injury to an unborn child from an injury to a mother will result

in the creation of a new legal fiction.20

Clark Forsythe, “Homicide of the Unborn Child: The Born Alive Rule and Other Legal
Anachronisms”, (1987), 21 Valparasio University Law Review 563

Professor Lon L. Fuller, Legal Fictions (1967:  Stanford University Press, Stanford), at p.1

(c) Medical Knowledge About Trauma to the Child in utero

11. What, then, are the empirical facts about injuries which may be suffered by an unborn

child?  The EFC submits that our present medical knowledge allows us to make the

following statements:

(a) an unborn child can suffer injuries from external sources while in utero;

“Although the womb adequately protects the fetus, direct physical impact occurring by
virtue of perforation or puncture of the maternal abdominal wall may seriously affect30
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the unborn infant.  Such trauma to the unborn child may stimulate fetal death,
prematurity, interference with respiratory processes, and emotional neonatal distress”

“Maternal Tort Liability for Prenatal Injuries” (1988), 22 Suffolk University Law
Review 747, at p.763

(b) the injuries suffered by the fetus may be distinct or independent from an injury suffered by
the pregnant mother, and the injury may cause damage to the unborn child which
continues after birth:

(i) “    Trauma       in        Pregnancy    

Fetal Injury. According to Kissinger and co-workers (1991), the risk of fetal death is
significant with direct fetoplacental injury, maternal shock, pelvic fracture, maternal10
head injury, and hypoxia.  Although fetal injury and death are uncommon, there are
many interesting case reports that describe it.  Fetal skull and brain injury are most
common, and are more likely if the head is engaged and the maternal pelvis is fractured
on impact (Palmer and Sparrow, 1994).  Conversely, fetal head injuries, presumably
from a contrecoup effect, may be sustained in unengaged vertex or nonvertex
presentations (Fries and Hankins, 1989; Palmer and Sparrow, 1994).  Weyerts and
colleagues (1992) described a new-born with paraplegia and contractures associated
with a motor vehicle accident sustained several months before birth.”

Williams, Obstetrics, 20th Edition, p.1071

(ii) there is a reported case of a 36-year-old woman in the second trimester of20
pregnancy who underwent emergency repair of her thoracic aorta which was
injured in a car accident.  An arterial by-pass was used to maintain fetal circulation
during part of the surgery.  The mother gave birth to a healthy child at term.

G. Lemermeyer, et al., “Traumatic Rupture of the Thoracic Aorta During the
Second Trimester of Pregnancy” (1996), 61 Ann Thorac Surg 1541

 (c) The medical literature reports many cases of fetal injuries resulting from trauma
associated with motor vehicle accidents.

(i) At birth an infant demonstrated paraplegia of the lower limbs as a result of trauma
suffered when the mother was involved as a passenger in a car accident.

Leah K Weyerts, Marilyn C. Jones and Hector E. James, “Paraplegia and30
Congenital Contractures as a Consequence of Intrauterine Trauma”, 43
American Journal of Medical Genetics, p.751 (1992)

(ii) A 27 week pregnant woman involved in a head-on automotive collision suffered
only minor injuries, but her unborn child died five days after the accident from
head injuries.

Melissa Fries, Gary Hankins, “Motor Vehicle Accident Associated with Minimal
Maternal Trauma but Subsequent Fetal Demise” (1989), 18 Annals of
Emergency Medicine 301
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(iii) there was a 1996 survey of nine patients with different neurological conditions
who were exposed to maternal trauma during pregnancy, most as a result of
automobile accidents.

M. Baethmann, T. Kahn, H.-G. Lenard and T. Voit, “Fetal CNS damage after
exposure to maternal trauma during pregnancy”, (1996), 85 Acta Paediatr.
1331

(iv) there is a report of two cases of midbrain and brain stem injuries caused to fetuses
as a result of the mothers being involved in motor vehicle accidents during
pregnancy.

A.H. Lipson et al., “Two cases of maternal antenatal splenic rupture and hypotension10
associated with Moebius syndrome and cerebral palsy in offspring” (1996), 155 European J.
Pediatr. 800

(d) medical techniques such as sonography can diagnose the injury suffered by the unborn
child;

(i) “In view of the clinical and sonographic evidence of severe symmetrical fetal
growth retardation and a fetal heart rate pattern suggesting severe compromise,
the patient elected to forego operative intervention and was managed expectantly. 
After two days of fetal monitoring with persistent moderate-to-severe variable
decelerations, she was transferred to the ward and followed daily with one hour
of electronic fetal heart rate monitoring.  Continued episodic variable decelerations20
were noted.  On the fourth day after the accident, ultrasound examination revealed
an absence of gross or fine fetal movements and revealed an expanding
intracranial mass consistent with a hematoma.

On the fifth day after the accident, fetal heart tones were not audible and
ultrasound confirmed demise.”

Fries and Hankins, supra, at p. 302

(ii) “   But the development that had the most profound effect on our approach to the
fetus was the introduction of a safe, noninvasive imaging technique that permitted
direct visualization of the living fetus.

…30

Realtime sonography can guide the safe acquisition of fetal blood and other fetal
tissues (e.g., skin, liver, muscle).  Such samples enable the diagnosis of fetal
hematologic disorders and enzymatic defects that cannot be detected by
amniocentesis alone.  In addition, the newest noninvasive imaging technique,
nuclear magnetic resonance, promises not only definition of fetal anatomy but
actual chemical definition of fetal tissue without invasive sampling.”

The Unborn Patient, p.6
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(iii) “Using high-resolution diagnostic sonography, the integrity of the abdominal
wall, umbilical cord insertion, and intraabdominal anomalies can be assessed with
confidence.”

Williams, supra, p. 1034

(e) modern-day obstetrics regards the fetus as a “second patient” together with the mother:

“[In 1903] the mother was the patient for whom care was given, and the fetus was simply
a transient maternal organ.  During the past two decades, remarkably intimate knowledge
of the human fetus along with technological developments have prompted a new
phenomenon in medicine: forecasts of fetal health.  The fetus has now achieved the status
of a second patient who faces greater risks of serious morbidity and mortality than the10
mother.”

Williams Obstetrics, 20th  Edition, p.1009

See also: Harrison, Golbus, Filly, “The Unborn Patient: Prenatal Diagnosis and
Treatment, Second Edition”, p.7

(f) Reported cases of fetal injury as a result of maternal trauma are relatively rare:

“Reported cases of injury to the fetus through maternal trauma are rare.  This is
thought to be due to the protective nature of the maternal soft tissues, uterus and
amniotic fluid.  In addition, during the first 12 weeks of pregnancy, the uterus
remains a pelvic organ and therefore protected by the mother’s bony pelvis. 
However, in the case of severe maternal trauma such as motor vehicle accidents,20
shearing forces between the placenta and the wall of the uterus occur and may cause
abruption of the placenta.  This is the most common cause of fetal death in cases of
maternal trauma [Pearlman et al., 1990].

Later in pregnancy when the uterus is more exposed, the fetus is vulnerable to more
direct trauma.  Fetal death has also been reported as a result of cranial injuries to the
fetus due to maternal pelvic fracture at the end of the third trimester when the fetal
head is engaged [Pearlman, et al., 1990].

In fetuses that survive maternal trauma, fractures are the most frequently reported
injury.  These include fractures of the clavicle, femur, tibia and humerus [Crosbie,
1974].30

Spinal cord injury as a consequence of maternal trauma in pregnancy has not been
reported.  However, spinal cord injury from the torquing forces placed upon an
infant’s spine during a traumatic birth have been documented [Painter and Bergman,
1982] …

Weyerts, supra, pp. 751-2

(g) Motor vehicle accidents can result in severe fetal injury or death in the absence of
significant maternal injury.

R. Hartl and K. Ko, “In Utero Skull Fracture: Case Report” (1996), The Journal of Trauma:
Injury, Infection and Critical Care 549
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P. Lane, “Traumatic Fetal Deaths” (1989), 7 The Journal of Emergency Medicine 433

Fries and Hankins, supra, at p.304

As the above citations from medical texts and articles reveal, medical knowledge provides no

empirical basis upon which to erect a legal rule of the unity of the pregnant mother and the

unborn child.

(d) The Use of Medical Knowledge by Other Courts in Rejecting the Fiction of the
Unity of Mother and Unborn Child

12. Much of the appellant’s criticism of the lower courts’ rulings rests on a fundamental factual

flaw and misconception regarding modern medicine’s knowledge about the unborn child. 

In paragraph 20 of her Factum the appellant asserts:10

“A rule of maternal tort liability also stretches the legal fiction created by the Montreal
Tramways case, supra, by making the pregnant woman legally responsible for an
injury sustained at the time to herself.” (emphasis added)

Ryan Dobson is not suing for an injury suffered by his mother; Ryan Dobson is suing for an

injury which he suffered.  As noted in paragraphs 12(c) and (g), medical science recognizes

that an external trauma can cause an injury to the unborn child which may be distinct, in kind

and degree, from an injury suffered by the mother in an automobile accident.

13. Many courts have discarded the antiquated notion that at law an unborn child is a part of the

mother.  In Smith v. Brennan, the Supreme Court of New Jersey stated:

“The third reason for the rule denying recovery was the theory that an unborn child was20
a part of the mother, and therefore not a person in being to whom a duty of care could
be owed.  All the courts that have permitted recovery for prenatal injuries have
disagreed with that theory.  They have found that the existence of an infant separate
from its mother begins before birth, see, e.g., Damasiewicz v. Gorsuch, supra; Tucker
v. Howard L. Carmichael & Sons, Inc., supra.  Medical authorities have long
recognized that a child is in existence from the moment of conception, and not merely a
part of its mother’s body.  See 1 Beck, Medical Jurisprudence, 277 (11th  ed. 1860);
Herzog, Medical Jurisprudence, 683 et seq. (1931); Corner, Ourselves Unborn, 69
(1944); Patten, Human Embryology, 181 (1946); Maloy, Legal Anatomy and Surgery,
716 et seq (2d ed. 1955).  Chief Justice Brogan, dissenting in Stemmer v. Kline,30
summarized the physiological facts:

“While it is a fact that there is a close dependence by the unborn child on the
organism of the mother, it is not disputed today that the mother and the child are
two separate and distinct entities; that the unborn child has its own system of
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circulation of the blood separate and apart from the mother; that there is no
communication between the two circulation systems; that the heart beat of the child
is not in tune with that of the mother but is more rapid; that there is no dependence
by the child on the mother except for sustenance.  It might be remarked here that
even after birth the child depends for sustenance upon the mother or upon a third
party.  It is not the fact that an unborn child is part of the mother, but that rather in
the unborn state it lived with the mother, we might say, and from conception on
developed its own distinct, separate personality.”

…

The semantic argument whether an unborn child is a “person in being” seems to us10
to be beside the point.  There is no question that conception sets in motion
biological processes which if undisturbed will produce what every one will concede
to be a person in being.  If in the meanwhile those processes can be disrupted
resulting in harm to the child when born, it is immaterial whether before birth the
child is considered a person in being.  And regardless of analogies to other areas
of the law, justice requires that the principle be recognized that a child has a legal
right to begin life with a sound mind and body.  If the wrongful conduct of another
interferes with that right, and it can be established by competent proof that there is
a causal connection between the wrongful interference and the harm suffered by the
child when born, damages for such harm should be recoverable by the child.”20
(emphasis added)

Smith v. Brennan, 157 A.2d 497 (1960), at pp. 502-503

14. In Bennett v. Hymers, the New Hampshire Supreme Court stated:

“However it seems to us that if an infant is born alive and survives bearing physical
or mental injuries medically provable to have been incurred by it while ên ventre sa
mère it is being oblivious to reality to say that the mother alone was injured by the
tortious act and not the child.  This court in Prescott v. Robinson … 69
A.522…said that from ‘the time of the injury to the time of the birth the mother
suffers no physical damage merely because the child’s limbs are distorted, or
because its health is impaired … the child alone suffers damage on that account …30
the injuries suffered by each are distinct and independent.”…

We adopt the opinion that the fetus from the time of conception becomes a separate
organism and remains so throughout its life.”

Bennett v. Hymers, 147 A.2d. 108 (1958), at pp. 109-110

15. Even the Illinois Supreme Court which disallowed an action by a child against his mother

for prenatal injuries rejected the notion of the legal unity of mother and child.  In Stallman

v. Youngquist, the Illinois Supreme Court stated:
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“The error that a fetus cannot be harmed in a legally cognizable way when the
woman who is its mother is injured has been corrected; the law will no longer treat
the fetus as only a part of its mother.”

Stallman v. Youngquist, 531 N.E. 2d 355 (1988), at p.359

(e) The Use of Medical Facts by this Court in Establishing Liability for Tortious
Conduct

16. In the Winnipeg Child and Family Services case the majority of this Court assumed for the

purposes of legal argument that a woman and her unborn child can be treated as separate

legal entities.  The EFC submits that medical knowledge requires that they be so treated.  It

is certainly not open to a third party tortfeasor to claim an immunity from liability for10

damages suffered by a child while in utero by asserting that at the time of the accident only

one “legal” person, the mother, existed.  Medical evidence can demonstrate to the burden of

civil proof that an injury was suffered by the unborn child and the cause of that injury. 

This ability of medical science led this Court in the Montreal Tramways case to allow

recovery for in utero injuries when born alive:

“There were two other matters to which our attention was called; the first was that cases
similar to the present one must have arisen many times in the past, but that no decided
case (or at most only one) has been found in which the child’s right of action for pre-
natal injuries has been maintained.  The paucity of decided cases is far from conclusive,
and may be largely accounted for by the inevitable difficulty or impossibility of20
establishing the existence of a causal relation between the fault complained of and the
injury to the child.  With the advance in medical science, however, that which may have
been an insuperable difficulty in the past may now be found susceptible of legal proof.”

Montreal Tramways, supra., p.465

Winnipeg Child and Family Services, supra., p.948, para.36

17. As recognized by this Court in the Montreal Tramways case, as a matter of medical fact

there is no “unity” of injury– the injury is that caused to the unborn child and the damages

are suffered distinctly by the unborn child.  Accordingly, the EFC submits that the mere

circumstance that the mother is the tortfeasor does not change the medical facts that a

trauma has caused an injury to the unborn child.30
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(f) The Corrosive Effects of the Legal Fiction Advocated by the Appellant

18. The appellant describes the “born alive” rule of tort recovery as a legal fiction and, in fact,

in Montreal Tramways this Court described as a “fiction of the civil law” the rule of

recovery that deems an unborn child to be born if for its benefit.  The EFC agrees with the

appellant that the “born alive” rule is a legal fiction, a creation of primitive medical

knowledge about the unborn.  In the Winnipeg Child and Family Services case, the

minority of this Court accepted the submission of the EFC that present medical knowledge

rendered the “born alive” rule outdated and indefensible.  Major, J. stated:

“Present medical technology renders the “born alive” rule outdated and indefensible. 
We no longer need to cling to an evidentiary presumption to the contrary when10
technologies like real time ultrasound, fetal heart monitors and fetoscopy can clearly
show us that a foetus is alive and has been or will be injured by conduct of another. 
We can gauge fetal development with much more certainty than the common law
presumed.  How can the sophisticated micro-surgery that is now being performed on
foetuses in utero be compatible with the “born alive” rule?”

One could ask how such sophisticated micro-surgery performed on foetuses in utero could

be compatible with a legal rule which treats the mother and the unborn child as a unity to

deny recovery for injuries suffered while in utero?  For an injury to an unborn child to be

treated as an injury to a separate “patient” for the purposes of medical treatment, but to be

treated as an injury to an undifferentiated “legal unity” for the purposes of tort liability20
would render the common law devoid of any common sense.

Winnipeg Child and Family Services, supra, at p.981, para. 109

19. The appellant is asking this Court to create a legal fiction identifying the unborn child with

his or her pregnant mother thereby preventing the child, when born alive, from recovering

compensation for the very real injury with which he or she must live.  The appellant

justifies the creation of a new legal fiction by suggesting, in paragraph 18 of her Factum,

that “policy” should trump “fact”:

“… it is submitted that the decisions below are the result of the erroneous application of
rigid logic from the holdings of the Montreal Tramways and Deziel cases, supra, to an
issue which should be fundamentally decided by the application of policy.”30

EFC submits that this is a very dangerous legal assertion.  The “rule of law”, in its most basic

content, requires that legal principles be founded on facts, not fictions.  It would stretch the
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credulity of the law to establish a “legal fiction” which deems an injury to an unborn child to be

an injury to the mother, a proposition which medical science and other courts have rejected.

20. The majority of this Court in the Winnipeg Child and Family Services case was not

prepared to reject the fiction of the “born alive” rule, holding that such was a task for the

legislature.  All that the respondent seeks in this case is for the court to maintain that

position.  While the EFC submits that the day will come when Canadian courts will give

way to the knowledge gained by medical science about the unborn child and reject the

“born alive” rule as outdated, at least the “born alive” rule contains within itself a partial

recognition of an empirical truth, and permits a child, once born, to recover damages for

the very real injury he or she has suffered while in utero.  By contrast, the fiction of unity10

propounded by the appellant would defy what medical science tells about the real state of

affairs, in effect saying to a child such as Ryan Dobson – “you cannot recover for your

injuries, for they are not really yours”.  This Court should not take such a dramatic step

backward.

THIRD ISSUE:   This is a case about negligent driving of an automobile.  Concerns
about any future liability which might attach to other conduct by a
pregnant mother which might injure her unborn child are not
relevant to establishing a duty of care with respect to driving.

(a) The Law in Other Jurisdictions

21. Some jurisdictions in the United States have recognized that a child born alive can maintain20
a cause of action in tort against his or her mother for the mother’s tortious conduct that

caused prenatal injuries, at least in the circumstances of traffic accidents.  In allowing

recovery, one court commented on the inability to distinguish a cause of action against a

third party tortfeasor from one against a mother:

“Because our cases hold that a child born alive may maintain a cause of action against
another for injuries sustained while in utero, and a child may sue his or her mother in
tort for the mother’s negligence, it follows that a child born alive has a cause of action
against his or her mother for the mother’s negligence that caused injury to the child
when in utero.

The defendant urges us to immunize the mother from tort liability based upon public30
policy reasons grounded in the unique relationship of the pregnant woman to her fetus.
 While we recognize that the relationship between mother and fetus is unique, we are
not persuaded that based upon this relationship, a mother’s duty to her fetus should not
be legally recognized.  If a child has a cause of action against his or her mother for
negligence that occurred after birth and that caused injury to the child, it is neither
logical, nor in accord with our precedent, to disallow that child’s claim against the
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mother for negligent conduct that caused injury to the child months, days, or mere
hours before the child’s birth.”

Bonte v. Bonte, 616 A. 2d. 464 (1992) (New Hampshire S.C.)., at p.466

22. Ontario’s Family Law Act permits a person to recover damages for injuries incurred before

birth, even against his or her parent.  A United Kingdom statute is more restrictive, creating

a right of action for a child when born against any person, other than its mother, for a

wrongful act which affected the mother during her pregnancy, yet specifically imposing on

a pregnant woman driving a car the same duty to take care for the safety of her unborn child

as the law imposes on her with respect to the safety of other people.

Family Law Act, R.S.O. 1990, c.F.3, ss.65 and 6610

Congenital Disabilities (Civil Liability) Act, 1976 (c.28), sections 1 and 2

(b) The List of Policy Concerns Articulated in Winnipeg Child and Family Services

23. In the Winnipeg Child and Family Services case the EFC submitted that this Court should

discard the “born alive” rule as outdated. The majority of this Court  disagreed and

identified four policy concerns which, in its view, negatived or limited the scope of the

prima facie duty of care which arises because of the proximity between a mother and her

unborn child:

1. the potential of a rule of recovery before birth to create a conflict between the
pregnant woman as an autonomous decision-maker and her fetus;

2. the difficulty in determining what will cause grave and irreparable harm to a fetus;20

3. the problem that lifestyle “choices” like alcohol consumption, drug abuse and poor
nutrition may be the products of circumstance and illness rather than free choice
capable of effective deterrents by the legal sanction of tort; and,

4. the risk of increasing the level of outside scrutiny to which a pregnant woman
would be subjected.

The appellant now attempts to use these policy reasons to strip away a right of recovery

after birth where the negligent driver was the mother, and thereby introduce a blatant

inconsistency into the law.  In the submission of the EFC, the continued adherence of the

courts to the outdated “born alive” rule inevitably will give rise to the types of

inconsistencies such as proposed by the appellant.  For this reason, the EFC respectfully30
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submits that some day this Court should reconsider the policy reasons which led it to

preserve the “born alive” rule. 

Winnipeg Child and Family Services, supra, at pp. 948-951, paras. 37-42

24. In the meantime, the EFC submits that none of the policy concerns identified by this Court

in the Winnipeg Child and Family Services case arise on the facts of the present case:

1. This case involves the responsibilities of a pregnant woman as a driver and the duty
of care which she owes to anyone who might suffer an injury by reason of her
negligent driving.  The issue of a pregnant woman as an autonomous decision-
maker simply is not engaged;

2. As discussed at length in paragraph 11 above, as a general principle medical science10
can determine whether a prenatal injury suffered by an unborn child was caused by
trauma associated with an accident arising from the mother’s negligent driving. 
Whether such a causal link can be established in any particular case will depend
upon the evidence adduced at trial and, as in all civil cases, the plaintiff child will
bear the onus of proof;

3. The act of negligent driving is not a “product of circumstance and illness”.  It is
very much a free choice capable of effective deterrence by the legal sanction of tort.
 The entire regime of tort liability for negligent driving is testimony to that fact;

4. No increase in the level of outside scrutiny would adhere to a pregnant woman. 
Her only act subject to scrutiny would be her act of driving, an act which is subject20
to outside scrutiny in any event if her negligent driving injures a passenger in her
car or a person in another car.

25. In this case the Court is not being asked to make new law, only to apply the existing law. 

There are not any policy considerations which “trump” the general rule that a child, once

born alive, can recover damages for prenatal injury suffered in an automobile accident.  On

the contrary, to paraphrase the words of Mr. Justice Lamont in the Montreal Tramways

case, the appellant driver/mother in this case must demonstrate why her child “… will be

compelled, without any fault on its part, to go through life carrying the seal of [his

mother’s] fault and bearing a very heavy burden of infirmity and inconvenience without

any compensation therefore.”  The EFC submits the appellant has not done so.  Logic,30
common sense, public policy and, as put by Mr. Justice Lamont, “natural justice”, require

that Ryan Dobson be accorded the opportunity available to any other victim of an

automobile accident – the opportunity to recover damages for injuries suffered in that

accident.
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PART IV -  NATURE OF ORDER SOUGHT

26. For these reasons, The Evangelical Fellowship of Canada respectfully requests that this

appeal be dismissed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED,

DAVID M. BROWN

Counsel for the Intervenor,
The Evangelical Fellowship of Canada
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